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October 1, 2021 

Members, Board of Retirement  
Employee Bargaining Units  
Requesting News Media 
Other Interested Parties 

Subject: Meeting of the Kern County Employees' Retirement Association 
Administrative Committee 

Ladies and Gentlemen: 

A meeting of the Kern County Employees' Retirement Association Administrative 
Committee will be held on Thursday, October 7, 2021 at 8:30 a.m. via teleconference 
pursuant to Assembly Bill 361, signed into law on September 16, 2021 as urgency 
legislation, and Governor Newsom’s March 4, 2020 proclaimed State of Emergency, which 
remains in effect. (Cal. Gov. Code section 54953, as amended by Assembly Bill 361). 
Items of business will be limited to the matters shown on the attached agenda.  

If you wish to listen to the teleconference meeting, please dial one of the following 
numbers and enter Meeting ID# 289-998-6429: 

 (669) 900-9128
 (888) 788-0099 (U.S. Toll-free)
 (877) 853-5247 (U.S. Toll-free)

If you have any questions or require additional service, please contact KCERA at (661) 
381-7700 or send an email to administration@kcera.org.

Sincerely, 

Dominic D. Brown 
Executive Director 

Attachment 

Board of Retirement 

Juan Gonzalez, Chair 
Tyler Whitezell, Vice-Chair 

David Couch  
Phil Franey  

Joseph D. Hughes 
Jordan Kaufman 

Rick Kratt 
Lauren Skidmore 

Bradly Brandon, Alternate 
Chase Nunneley, Alternate 

Robb Seibly, Alternate 
3rd Member (Vacant) 

Executive Team 

Dominic D. Brown, CPA, CFE 
Executive Director 

Daryn Miller, CFA 
Chief Investment Officer 

Jennifer Zahry, JD 
Chief Legal Officer 

Matthew Henry, CFE 
Assistant Executive Director 
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AGENDA: 
 

All agenda item supporting documentation is available for public review on 
KCERA’s website at www.kcera.org following the posting of the agenda. Any 
supporting documentation that relates to an agenda item for an open session of any 
regular meeting that is distributed after the agenda is posted and prior to the 
meeting will also be available for review at the same location. 

 
AMERICANS WITH DISABILITIES ACT  

(Government Code §54953.2) 
 

Disabled individuals who need special assistance to listen to and/or participate in 
the teleconference meeting of the Board of Retirement may request assistance by 
calling (661) 381-7700 or sending an email to administration@kcera.org. Every effort 
will be made to reasonably accommodate individuals with disabilities by making 
meeting materials and access available in alternative formats. Requests for 
assistance should be made at least two (2) days in advance of a meeting whenever 
possible. 

 
ROLL CALL  
 
1. Discussion and appropriate action on findings needed to utilize alternative 

teleconferencing requirements during a state of emergency pursuant to California 
Government Code section 54953, as amended by Assembly Bill 361 – ADOPT 
FINDINGS; RECOMMEND THE FOLLOWING TO THE BOARD OF RETIREMENT: 
RATIFY THE ADMINISTRATIVE COMMITTEE’S FINDINGS AND INCLUDE THE 
ADMINISTRATIVE COMMITTEE IN ANY RELATED BOARD RESOLUTION 
 

CONSENT MATTERS 
 
ALL ITEMS LISTED WITH AN ASTERISK (*) ARE CONSIDERED TO BE ROUTINE 
AND NON-CONTROVERSIAL BY STAFF AND WILL BE APPROVED BY ONE 
MOTION IF NO MEMBER OF THE COMMITTEE OR PUBLIC WISHES TO 
COMMENT OR ASK QUESTIONS. IF COMMENT OR DISCUSSION IS DESIRED 
BY ANYONE, THE ITEM WILL BE REMOVED FROM THE CONSENT AGENDA 
AND WILL BE CONSIDERED IN THE LISTED SEQUENCE WITH AN 
OPPORTUNITY FOR ANY MEMBER OF THE PUBLIC TO ADDRESS THE 
COMMITTEE CONCERNING THE ITEM BEFORE ACTION IS TAKEN. STAFF 
RECOMMENDATIONS ARE SHOWN IN CAPS AFTER EACH ITEM. 
 

*2.  Annual Review of KCERA Insurance Coverages – RECEIVE AND FILE 
 

3. Presentation of finalist proposal for Governance Consulting Services presented by 
Jeanna Cullins, Partner, and Julie Becker, Associate Partner, Aon Consulting, Inc. 
– HEAR PRESENTATION 
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4. Presentation of finalist proposal for Governance Consulting Services presented by 
Rick Funston, CEO, and Randy Miller, COO, Funston Advisory Services LLC – 
HEAR PRESENTATION 

 
5. Discussion and appropriate action regarding finalist proposals for Governance 

Consulting Services – MAKE FINAL RECOMMENDATION TO THE BOARD OF 
RETIREMENT  

 
PUBLIC COMMENTS 
 
6. The public is provided the opportunity to comment on agenda items at the time those 

agenda items are discussed by the Committee. This portion of the meeting is 
reserved for persons to address the Committee on any matter not on this agenda 
but under the jurisdiction of the Committee. Committee members may respond 
briefly to statements made or questions posed. They may ask a question for 
clarification and, through the Chair, make a referral to staff for factual information or 
request staff to report back to the Committee at a later meeting. Speakers are 
limited to two minutes. Please state your name for the record prior to making a 
presentation. 
 

COMMITTEE MEMBER ANNOUNCEMENTS OR REPORTS 
 
7. On their own initiative, Committee members may make a brief announcement, 

refer matters to staff, subject to KCERA’s rules and procedures, or make a brief 
report on their own activities. 
 

8. Adjournment 
   
 



Date: October 7, 2021 

To: Trustees, Administrative Committee 

From:  Jennifer Zahry, Chief Legal Officer  

Subject: AB 361 Findings Required to Utilize Alternative Teleconferencing 
Requirements  

This memo explains the findings this Committee must consider in order to meet under 
alternative teleconferencing guidelines (as opposed to the standard teleconferencing 
requirements in the Brown Act). The Board of Retirement will be asked to make similar 
findings for itself and its standing committees via Resolution at its Regular October 
meeting.  This matter is only coming to your Committee because this meeting was 
scheduled before the Board could make its findings and such findings are required for all 
legislative body meetings after October 1, 2021. 

Recommended Findings 
Staff recommends the Committee make the following findings:  

The Committee has determined that one or both of the following 
circumstances exist:  
1) The state of emergency continues to directly impact the ability of the

Committee members, staff, and the public to meet safely in person;
and/or

2) State or local officials continue to impose or recommend measures
to promote social distancing.

Background/Discussion  
The Governor’s Executive Orders allowing Boards to meet under alternative 
teleconferencing standards expired September 30, 2021. Therefore, this Committee is 
required to make the findings recommended by staff in order to comply with the Brown 
Act, as amended by AB 361. Such findings are required to allow the Committee to meet 
as it has been throughout the declared and active State of Emergency related to the 
COVID-19 pandemic. 

On March 4, 2020, Governor Newsom declared a State of Emergency to respond to 
concerns surrounding the spread of COVID-19 throughout communities in the state.  At 
that time, he also issued a series of Executive Orders that modified certain requirements 
of the Brown Act to allow legislative bodies to continue to carry on their business and 
allow public access without running afoul of the Brown Act’s teleconferencing 
requirements. 

In the absence of the Executive Orders, teleconferencing under the Brown Act required:  
1) each location of Board members participating via teleconference be made public,

KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION 

Memorandum from the  
Office of the Chief Legal Officer 

Jennifer Zahry 



AB 361 Findings Required to Utilize Alternative Teleconferencing Requirements 
October 7, 2021  
Page 2 

2) meeting agendas be posted at all teleconference locations,
3) each teleconference location be accessible to the public,
4) that members of the public be allowed to address the Board at each teleconference

location, and
5) a quorum of the legislative body participate from locations with the jurisdiction of the

Board.

Executive Orders N-29-20 and N-35-20, which suspended the Brown Act’s  
teleconferencing requirements, allowed legislative bodies, like KCERA, to meet virtually 
so long as the public was provided with access to the meetings and an ability to address 
the legislative body. KCERA has been operating under N-29-20 and N-35-20 since March 
2020.  

On June 11, 2021, the Governor issued Executive Order N-08-21.  This Executive Order 
announced that the portions of N-29-20 and N-35-20 modifying the teleconferencing 
requirements of the Brown Act would no longer apply after September 30, 2021.  

On September 16, 2021, Assembly Bill 361 was signed into law as urgency legislation. 
AB 361 provides local agencies with the ability to meet remotely during proclaimed states 
of emergency under modifications to the Brown Act’s teleconferencing requirements that 
are very similar to the alternative provisions allowed by Executive Orders N-35-20 and N-
29-20. In fact, KCERA’s current teleconference practices satisfy every requirement of AB 
361. Although AB 361 should have taken effect immediately, the Governor signed an 
Executive Order on September 20, 2021, which waived the application of AB 361 until 
October 1, 2021. (This allowed meetings scheduled between September 17th and 
September 30th to occur under the Executive Orders without having to adhere to AB 361 
in such a short time frame.)

AB 361 retains the traditional teleconferencing requirements in the Brown Act; but it 
amends the statute to allow for alternative teleconferencing procedures during a 
proclaimed state of emergency, subject to certain action by the legislative body. 
Specifically, AB 361 added subdivision (e) to California Government Code section 54953. 
Subdivision (e)(1) of the statute provides the circumstances under which a local legislative 
body may adopt the alternative teleconferencing procedures. Subdivision (e)(2) lists the 
requirements for holding a meeting under the alternative teleconferencing procedures.  
The traditional teleconferencing requirements (listed in 1-5 above) will apply unless a 
legislative body takes action to adopt findings required by section 54953(e)(1). This 
means that the Committee must be able to make the findings in section 54953(e)(1) 
(described in this memo) in order to conduct this meeting in the same manner it has been.   

Adopting Alternative Teleconferencing Procedures Under AB 361  
This meeting will be the first and only time your Committee will need to elect to use the 
alternative teleconferencing procedures under AB 361. (The Board’s findings and 
Resolution at its October Regular Meeting will determine the issue for itself and its 
committees going forward).  In order to proceed with this Committee meeting, a state of 
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emergency must have been formally proclaimed and either one of the following has 
occurred:   

 State or local officials have imposed or recommended measures to promote social
distancing at the time the legislative body holds the meeting (Gov’t Code §
54953(e)(1)(A));

OR  

 The legislative body has determined by a majority vote that, as a result of the
proclaimed state of emergency, meeting in person would continue to present imminent
risks to the health or safety of attendees (Gov’t Code § 54953(e)(1)(C)).

A standing committee of the board is considered a “legislative body” under section 54952; 
therefore, the Administrative Committee must make the above findings in order to 
proceed with this meeting under alternative teleconferencing procedures.  

Findings  
Governor Newsom proclaimed a State of Emergency on March 4, 2020, as a result of the 
threat of COVID-19 and the concerns over public safety.  Executive Order N-29-20 recites 
that the virus continues to spread and is impacting nearly all areas of California.  This 
State of Emergency remains in effect at this time.  

California’s Department of Public Health has noted the high rate of transmission of 
COVID-19.  “Due to the rapid spread of the highly transmissible Delta variant of COVID-
19, the immediate and primary call to action continues to be for eligible Californians to get 
vaccinated.  A secondary call to action is for all Californians to comply with updated indoor 
masking recommendations to help prevent COVID-19 transmission and to consider their 
personal choices around harm reduction and risk tolerance in the fact of the Delta variant 
and the likelihood of additional variants emerging the future.” Likewise, California’s Public 
Health Officer has urged Californian’s to “remain vigilant against variants of the disease”.  
He notes that COVID-19 remains a concern to public health. To prevent its spread, limited 
and temporary public health limitations, including masking indoors, remain necessary at 
this time.   

The COVID-19 Prevention Emergency Temporary Standards issued by the California 
Division of Occupational Safety and Health (Cal/OSHA) (codified at  8  C.C.R. § 3205)  
recommends physical distancing and requires it under certain circumstances. For 
example, the regulations require employees not wearing a face covering to be at least six 
feet apart from all other persons unless the unmasked employee is either fully vaccinated 
or tested at least weekly for COVID-19. In addition, six feet of distance between people 
is recommended even when outdoors for those who are unmasked and unvaccinated. In 
addition, OSHA has issued guidance on mitigating and preventing the spread of COVID-
19 in the workplace that recommends physical distancing in all communal work areas for 
unvaccinated and otherwise at-risk workers: "[a] key way to protect such workers is to 
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physically distance them from other such people (workers or customers) – generally at 
least 6 feet of distance is recommended, although this is not a guarantee of safety, 
especially in enclosed or poorly ventilated spaces."  

Cal/OSHA also encourages employers and workers to follow the recent update from the 
California Department of Public Health (CDPH) recommending that all individuals wear 
face coverings while indoors regardless of vaccination status.”  Cal/OSHA August 25, 
2021 News Release 

Based on the above, along with information contained in the attached supporting 
materials, there is a basis for the Committee to find that the current State of Emergency 
(due to COVID-19) continues to directly impact the ability of the members of the 
Committee, KCERA Staff, and the public to meet safely in person and/or that state or 
local officials continue to recommend measures to promote social distancing.  



EXECUTIVE DEPARTMENT 
STATE OF CALIFORNIA 

PROCLAMATION OF A STATE OF EMERGENCY 

WHEREAS in December 2019, an outbreak of respiratory illness due 
to a novel coronavirus (a disease now known as COVID-19), was first 
identified in Wuhan City, Hubei Province, China, and has spread outside 
of China, impacting more than 75 countries, including the United States; 
and 

WHEREAS the State of California has been working in close 
collaboration with the national Centers for Disease Control and Prevention 
(CDC), with the United States Health and Human Services Agency, and 
with local health departments since December 2019 to monitor and plan 
for the potential spread of COVID-19 to the United States; and 

WHEREAS on January 23, 2020, the CDC activated its Emergency 
Response System to provide ongoing support for the response to COVID-
19 across the country; and 

WHEREAS on January 24, 2020, the California Department of Public 
Health activated its Medical and Health Coordination Center and on 
March 2, 2020, the Office of Emergency Services activated the State 
Operations Center to support and guide state and local actions to 
preserve public health; and 

WHEREAS the California Department of Public Health has been in 
regular communication with hospitals, clinics and other health providers 
and has provided guidance to health facilities and providers regarding 
COVID-19; and 

WHEREAS as of March 4, 2020, across the globe, there are more 
than 94,000 confirmed cases of COVID-19, tragically resulting in more than 
3,000 deaths worldwide; and 

WHEREAS as of March 4, 2020, there are 129 confirmed cases of 
COVID-19 in the United States, including 53 in California, and more than 
9,400 Californians across 49 counties are in home monitoring based on 
possible travel-based exposure to the virus, and officials expect the 
number of cases in California, the United States, and worldwide to 
increase; and 

WHEREAS for more than a decade California has had a robust 
pandemic influenza plan, supported local governments in the 
development of local plans, and required that state and local plans be 
regularly updated and exercised; and 

WHEREAS California has a strong federa l, state and local public 
health and health care delivery system that has effectively responded to 
prior events including the Hl N 1 influenza virus in 2009, and most recently 
Ebola; and 



WHEREAS experts anticipate that while a high percentage of 
individuals affected by COVID-19 will experience mild flu-like symptoms, 
some will have more serious symptoms and require hospitalization, 
particularly individuals who are elderly or already have underlying chronic 
health conditions; and 

WHEREAS it is imperative to prepare for and respond to suspected or 
confirmed COVID-19 cases in California, to implement measures to 
mitigate the spread of COVID-19, and to prepare to respond to an 
increasing number of individuals requiring medical care and 
hospitalization; and 

WHEREAS if COVID-19 spreads in California at a rate comparable to 
the rate of spread in other countries, the number of persons requiring 
medical care may exceed locally available resources, and controlling 
outbreaks minimizes the risk to the public, maintains the health and safety 
of the people of California, and limits the spread of infection in our 
communities and within the healthcare delivery system; and 

WHEREAS personal protective equipment [PPE) is not necessary for 
use by the general population but appropriate PPE is one of the most 
effective ways to preserve and protect California's healthcare workforce 
at this critical time and to prevent the spread of COVID-19 broadly; and 

WHEREAS state and local health departments must use all available 
preventative measures to combat the spread of COVID-19, which will 
require access to services, personnel, equipment, facilities, and other 
resources, potentially including resources beyond those currently 
available, to prepare for and respond to any potential cases and the 
spread of the virus; and 

WHEREAS I find that conditions of Government Code section 
8558(b), relating to the declaration of a State of Emergency, have been 
met; and 

WHEREAS I find that the conditions caused by COVID-19 are likely to 
require the combined forces of a mutual aid region or regions to 
appropriately respond; and 

WHEREAS under the provisions of Government Code section 
8625(c), I find that local authority is inadequate to cope with the threat 
posed by COVID-19; and 

WHEREAS under the provisions of Government Code section 8571 , I 
find that strict compliance with various statutes and regulations specified 
in this order would prevent, hinder, or delay appropriate actions to 
prevent and mitigate the effects of the COVID-19. 

NOW, THEREFORE, I, GAVIN NEWSOM, Governor of the State of 
California, in accordance with the authority vested in me by the State 
Constitution and statutes, including the California Emergency Services 
Act, and in particular, Government Code section 8625, HEREBY PROCLAIM 
A STATE OF EMERGENCY to exist in California. 



IT IS HEREBY ORDERED THAT: 

1. In preparing for and responding to COVID-19, all agencies of the 
state government use and employ state personnel, equipment, 
and facilities or perform any and all activities consistent with the 
direction of the Office of Emergency Services and the State 
Emergency Plan, as well as the California Department of Public 
Health and the Emergency Medical Services Authority. Also, all 
residents are to heed the advice of emergency officials with 
regard to this emergency in order to protect their safety. 

2. As necessary to assist local governments and for the protection 
of public health, state agencies shall enter into contracts to 
arrange for the procurement of materials, goods, and services 
needed to assist in preparing for, containing, responding to, 
mitigating the effects of, and recovering from the spread of 
COVID-19. Applicable provisions of the Government Code and 
the Public Contract Code, including but not limited to travel, 
advertising, and competitive bidding requirements, are 
suspended to the extent necessary to address the effects of 
COVID-19. 

3. Any out-of-state personnel, including, but not limited to, medical 
personnel, entering California to assist in preparing for, 
responding to, mitigating the effects of, and recovering from 
COVID-19 shall be permitted to provide services in the same 
manner as prescribed in Government Code section 179.5, with 
respect to licensing and certification. Permission for any such 
individual rendering service is subject to the approval of the 
Director of the Emergency Medical Services Authority for 
medical personnel and the Director of the Office of Emergency 
Services for non-medical personnel and shall be in effect for a 
period of time not to exceed the duration of this emergency. 

4. The time limitation set forth in Penal Code section 396, subdivision 
{b), prohibiting price gouging in time of emergency is hereby 
waived as it relates to emergency supplies and medical supplies. 
These price gouging protections shall be in effect through 
September 4, 2020. 

5. Any state-owned properties that the Office of Emergency 
Services determines are suitable for use to assist in preparing for, 
responding to, mitigating the effects of, or recovering from 
COVID-19 shall be made available to the Office of Emergency 
Services for this purpose, notwithstanding any state or local law 
that would restrict, delay, or otherwise inhibit such use. 

6. Any fairgrounds that the Office of Emergency Services 
determines are suitable to assist in preparing for, responding to, 
mitigating the effects of, or recovering from COVID-19 shall be 
made available to the Office of Emergency Services pursuant to 
the Emergency Services Act, Government Code section 8589. 
The Office of Emergency Services shall notify the fairgrounds of 
the intended use and can immediately use the fairgrounds 
without the fairground board of directors' approval, and 



notwithstanding any state or local law that would restrict, delay, 
or otherwise inhibit such use. 

7. The 30-day time period in Health and Safety Code section 
101080, within which a local governing authority must renew a 
local health emergency, is hereby waived for the duration of this 
statewide emergency. Any such local health emergency will 
remain in effect until each local governing authority terminates 
its respective local health emergency. 

8. The 60-day time period in Government Code section 8630, within 
which local government authorities must renew a local 
emergency, is hereby waived for the duration of this statewide 
emergency. Any local emergency proclaimed will remain in 
effect until each local governing authority terminates its 
respective local emergency. 

9. The Office of Emergency Services shall provide assistance to 
local governments that have demonstrated extraordinary or 
disproportionate impacts from COVID-19, if appropriate and 
necessary, under the authority of the Ca lifornia Disaster 
Assistance Act, Government Code section 8680 et seq., and 
California Code of Regulations, ntle 19, section 2900 et seq. 

l 0. To ensure hospitals and other health facilities are able to 
adequately treat patients legally isolated as a result of COVID-
19, the Director of the California Department of Public Health 
may waive any of the licensing requirements of Chapter 2 of 
Division 2 of the Health and Safety Code and accompanying 
regulations with respect to any hospital or health facility 
identified in Health and Safety Code section 1250. Any waiver 
shall include alternative measures that, under the circumstances, 
will allow the facilities to treat legally isolated patients while 
protecting public health and safety. Any facilities being granted 
a waiver shall be established and operated in accordance with 
the facility's required disaster and mass casualty plan. Any 
waivers granted pursuant to this paragraph shall be posted on 
the Department's website. 

11.To support consistent practices across California, state 
departments, in coordination with the Office of Emergency 
Services, shall provide updated and specific guidance relating 
to preventing and mitigating COVID-19 to schools, employers, 
employees, first responders and community care facilities by no 
later than March 10, 2020. 

12.To promptly respond for the protection of public health, state 
entities are, notwithstanding any other state or local law, 
authorized to share relevant medical information, limited to the 
patient's underlying health conditions, age, current condition, 
date of exposure, and possible contact tracing, as necessary to 
address the effect of the COVID-19 outbreak with state, local, 
federal, and nongovernmental partners, with such information to 
be used for the limited purposes of monitoring, investigation and 
control, and treatment and coordination of care. The 



ernor of California 

notification requirement of Civil Code section 1798.24, 
subdivision (i), is suspended. 

13. Notwithstanding Health and Safety Code sections 1797.52 and 
1797.218, during the course of this emergency, any EMT-P 
licensees shall have the authority to transport patients to 
medical facilities other than acute care hospitals when 
approved by the California EMS Authority. In order to carry out 
this order, to the extent that the provisions of Health and Safety 
Code sections 1797.52 and 1797.218 may prohibit EMT-P 
licensees from transporting patients to facilities other than acute 
care hospitals, those statutes are hereby suspended until the 
termination of this State of Emergency. 

14.The Department of Social Services may, to the extent the 
Department deems necessary to respond to the threat of 
COVID-19, waive any provisions of the Health and Safety Code 
or Welfare and Institutions Code, and accompanying 
regulations, interim licensing standards, or other written policies 
or procedures with respect to the use, licensing, or approval of 
facilities or homes within the Department's jurisdiction set forth in 
the California Community Care Facilities Act (Health and Safety 
Code section 1500 et seq.), the California Child Day Care 
Facilities Act (Health and Safety Code section 1596.70 et seq.), 
and the California Residential Care Facilities for the Elderly Act 
(Health and Safety Code section 1569 et seq.). Any waivers 
granted pursuant to this paragraph shall be posted on the 
Department's website. 

I FURTHER DIRECT that as soon as hereafter possible, this 
proclamation be filed in the Office of the Secretary of State and that 
widespread publicity and notice be given of this proclamation. 

IN WITNESS WHEREOF I have 
hereunto set my hand and caused 
the Great Seal of the State of 

affixed this 4th day 

ATTEST: 

ALEX PADILLA 
Secretary of State 
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Barclays Official California Code of Regulations Currentness
Title 8. Industrial Relations

Division 1. Department of Industrial Relations
Chapter 4. Division of Industrial Safety

Subchapter 7. General Industry Safety Orders
Introduction

8 CCR § 3205

§ 3205. COVID-19 Prevention.

NOTE: See Executive Order N-84-20 (2019 CA EO 84-20), issued in response to the COVID-19
pandemic, which suspends certain provisions relating to the exclusion of COVID-19 cases from
the workplace.

(a) Scope.

(1) This section applies to all employees and places of employment, with the following
exceptions:

(A) Work locations with one employee who does not have contact with other persons.

(B) Employees working from home.

(C) Employees with occupational exposure as defined by section 5199, when covered by that
section.

(D) Employees teleworking from a location of the employee's choice, which is not under the
control of the employer.

(2) Nothing in this section is intended to limit more protective or stringent state or local health
department mandates or guidance.

http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=ICBC28DB0D47911DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=ICBC2DBD0D47911DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I5C5645B0D47A11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I0A70C750D47C11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I0AD3A7D0D47C11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
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(b) Definitions. The following definitions apply to this section and to sections 3205.1 through
3205.4.

(1) “Close contact” means being within six feet of a COVID-19 case for a cumulative total
of 15 minutes or greater in any 24-hour period within or overlapping with the “high-risk
exposure period” defined by this section. This definition applies regardless of the use of face
coverings.

EXCEPTION: Employees have not had a close contact if they wore a respirator required by the
employer and used in compliance with section 5144, whenever they were within six feet of the
COVID-19 case during the high-risk exposure period.

(2) “COVID-19” means coronavirus disease, an infectious disease caused by the severe acute
respiratory syndrome coronavirus 2 (SARS-CoV-2).

(3) “COVID-19 case” means a person who:

(A) Has a positive “COVID-19 test” as defined in this section; or

(B) Has a positive COVID-19 diagnosis from a licensed health care provider; or

(C) Is subject to a COVID-19-related order to isolate issued by a local or state health official;
or

(D) Has died due to COVID-19, in the determination of a local health department or per
inclusion in the COVID-19 statistics of a county.

(4) “COVID-19 hazard” means potentially infectious material that may contain SARS-
CoV-2, the virus that causes COVID-19. Potentially infectious materials include airborne
droplets, small particle aerosols, and airborne droplet nuclei, which most commonly result
from a person or persons exhaling, talking or vocalizing, coughing, or sneezing, or from
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procedures performed on persons which may aerosolize saliva or respiratory tract fluids. This
also includes objects or surfaces that may be contaminated with SARS-CoV-2.

(5) “COVID-19 symptoms” means fever of 100.4 degrees Fahrenheit or higher, chills, cough,
shortness of breath or difficulty breathing, fatigue, muscle or body aches, headache, new
loss of taste or smell, sore throat, congestion or runny nose, nausea or vomiting, or diarrhea,
unless a licensed health care professional determines the person's symptoms were caused by
a known condition other than COVID-19.

(6) “COVID-19 test” means a viral test for SARS-CoV-2 that is:

(A) Approved by the United States Food and Drug Administration (FDA) or has an
Emergency Use Authorization from the FDA to diagnose current infection with the SARS-
CoV-2 virus; and

(B) Administered in accordance with the FDA approval or the FDA Emergency Use
Authorization as applicable.

(7) “Exposed group” means all employees at a work location, working area, or a common
area at work, where an employee COVID-19 case was present at any time during the high-risk
exposure period. A common area at work includes bathrooms, walkways, hallways, aisles,
break or eating areas, and waiting areas. The following exceptions apply:

(A) For the purpose of determining the exposed group, a place where persons momentarily
pass through while everyone is wearing face coverings, without congregating, is not a work
location, working area, or a common area at work.

(B) If the COVID-19 case was part of a distinct group of employees who are not present at
the workplace at the same time as other employees, for instance a work crew or shift that
does not overlap with another work crew or shift, only employees within that distinct group
are part of the exposed group.

(C) If the COVID-19 case visited a work location, working area, or a common area at work
for less than 15 minutes during the high-risk exposure period, and the COVID-19 case was
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wearing a face covering during the entire visit, other people at the work location, working
area, or common area are not part of the exposed group.

NOTE: An exposed group may include the employees of more than one employer. See Labor Code
sections 6303 and 6304.1.

(8) “Face covering” means a surgical mask, a medical procedure mask, a respirator worn
voluntarily, or a tightly woven fabric or non-woven material of at least two layers. A face
covering has no visible holes or openings and must cover the nose and mouth. A face covering
does not include a scarf, ski mask, balaclava, bandana, turtleneck, collar, or single layer of
fabric.

(9) “Fully vaccinated” means the employer has documented that the person received, at
least 14 days prior, either the second dose in a two-dose COVID-19 vaccine series or a
single-dose COVID-19 vaccine. Vaccines must be FDA approved; have an emergency use
authorization from the FDA; or, for persons fully vaccinated outside the United States, be
listed for emergency use by the World Health Organization (WHO).

(10) “High-risk exposure period” means the following time period:

(A) For COVID-19 cases who develop COVID-19 symptoms, from two days before they first
develop symptoms until all of the following are true: it has been 10 days since symptoms first
appeared; 24 hours have passed with no fever, without the use of fever-reducing medications;
and symptoms have improved.

(B) For COVID-19 cases who never develop COVID-19 symptoms, from two days before
until 10 days after the specimen for their first positive test for COVID-19 was collected.

(11) “Respirator” means a respiratory protection device approved by the National Institute
for Occupational Safety and Health (NIOSH) to protect the wearer from particulate matter,
such as an N95 filtering facepiece respirator.

(12) “Worksite,” for the limited purposes of COVID-19 prevention regulations only, means
the building, store, facility, agricultural field, or other location where a COVID-19 case was
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present during the high-risk exposure period. It does not apply to buildings, floors, or other
locations of the employer that a COVID-19 case did not enter.

NOTE: The term worksite is used for the purpose of notice requirements in subsections (c)(3)
(B)3. and 4. only.

(c) Written COVID-19 Prevention Program. Employers shall establish, implement, and maintain
an effective, written COVID-19 Prevention Program, which may be integrated into the employer's
Injury and Illness Prevention Program required by section 3203, or be maintained in a separate
document. The written elements of a COVID-19 Prevention Program shall include:

(1) System for communicating. The employer shall do all of the following in a form readily
understandable by employees:

(A) Ask employees to report to the employer, without fear of reprisal, COVID-19 symptoms,
possible close contacts, and possible COVID-19 hazards at the workplace.

(B) Describe how employees with medical or other conditions that put them at increased risk
of severe COVID-19 illness can request accommodations.

(C) Provide information about access to COVID-19 testing as described in subsection (c)(5)
(I) when testing is required under this section, section 3205.1, or section 3205.2.

(D) In accordance with subsection (c)(3)(B), communicate information about COVID-19
hazards and the employer's COVID-19 policies and procedures to employees and to other
employers, persons, and entities within or in contact with the employer's workplace.

NOTE: See subsection (c)(3)(C) for confidentiality requirements for COVID-19 cases.

(2) Identification and evaluation of COVID-19 hazards.

(A) The employer shall allow for employee and authorized employee representative
participation in the identification and evaluation of COVID-19 hazards.
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(B) The employer shall develop and implement a process for screening employees for and
responding to employees with COVID-19 symptoms. The employer may ask employees to
evaluate their own symptoms before reporting to work. If the employer conducts screening
indoors at the workplace, the employer shall ensure that face coverings are used during
screening by both screeners and employees who are not fully vaccinated and, if temperatures
are measured, that non-contact thermometers are used.

(C) The employer shall develop COVID-19 policies and procedures to respond effectively
and immediately to individuals at the workplace who are a COVID-19 case to prevent or
reduce the risk of transmission of COVID-19 in the workplace.

(D) The employer shall conduct a workplace-specific identification of all interactions, areas,
activities, processes, equipment, and materials that could potentially expose employees to
COVID-19 hazards. Employers shall treat all persons, regardless of symptoms or negative
COVID-19 test results, as potentially infectious.

1. This shall include identification of places and times when people may congregate
or come in contact with one another, regardless of whether employees are
performing an assigned work task or not, for instance during meetings or trainings
and including in and around entrances, bathrooms, hallways, aisles, walkways,
elevators, break or eating areas, cool-down areas, and waiting areas.

2. This shall include an evaluation of employees' potential workplace exposure
to all persons at the workplace or who may enter the workplace, including
coworkers, employees of other entities, members of the public, customers or clients,
and independent contractors. Employers shall consider how employees and other
persons enter, leave, and travel through the workplace, in addition to addressing
stationary work.

(E) For indoor locations, the employer shall evaluate how to maximize ventilation with
outdoor air; the highest level of filtration efficiency compatible with the existing ventilation
system; and whether the use of portable or mounted High Efficiency Particulate Air
(HEPA) filtration units, or other air cleaning systems, would reduce the risk of COVID-19
transmission.
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(F) The employer shall review applicable orders and guidance from the State of California
and the local health department related to COVID-19 hazards and prevention. These orders
and guidance are both information of general application, including Interim guidance for
Ventilation, Filtration, and Air Quality in Indoor Environments by the California Department
of Public Health (CDPH), and information specific to the employer's industry, location, and
operations.

(G) The employer shall evaluate existing COVID-19 prevention controls at the workplace
and the need for different or additional controls. This includes evaluation of controls in
subsections (c)(4), (c)(6), and (c)(7).

(H) The employer shall conduct periodic inspections as needed to identify unhealthy
conditions, work practices, and work procedures related to COVID-19 and to ensure
compliance with employers' COVID-19 policies and procedures.

(3) Investigating and responding to COVID-19 cases in the workplace.

(A) Employers shall have an effective procedure to investigate COVID-19 cases in the
workplace. This includes procedures for seeking information from employees regarding
COVID-19 cases and close contacts, COVID-19 test results, and onset of COVID-19
symptoms, and identifying and recording COVID-19 cases.

(B) The employer shall take the following actions when there has been a COVID-19 case at
the place of employment:

1. Determine the day and time the COVID-19 case was last present and, to the
extent possible, the date of the positive COVID-19 test(s) and/or diagnosis, and the
date the COVID-19 case first had one or more COVID-19 symptoms, if any were
experienced.

2. Determine who may have had a close contact. This requires an evaluation of the
activities of the COVID-19 case and all locations at the workplace which may have
been visited by the COVID-19 case during the high-risk exposure period.
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NOTE: See subsection (c)(9) for exclusion requirements for employees after a close contact.

3. Within one business day of the time the employer knew or should have known
of a COVID-19 case, the employer shall give written notice, in a form readily
understandable by employees, that people at the worksite may have been exposed
to COVID-19. The notice shall be written in a way that does not reveal any personal
identifying information of the COVID-19 case. Written notice may include, but
is not limited to, personal service, email, or text message if it can reasonably be
anticipated to be received by the employee within one business day of sending. The
notice shall include the disinfection plan required by Labor Code section 6409.6(a)
(4). The notice must be sent to the following:

a. All employees at the worksite during the high-risk exposure period. If
the employer should reasonably know that an employee has not received
the notice, or has limited literacy in the language used in the notice, the
employer shall provide verbal notice, as soon as practicable, in a language
understandable by the employee.

b. Independent contractors and other employers at the worksite during the
high-risk exposure period.

4. Within one business day of the time the employer knew or should have known of
the COVID-19 case, the employer shall provide the notice required by Labor Code
section 6409.6(a)(2) and (c) to the authorized representative of any employee at the
worksite during the high-risk exposure period.

5. Make COVID-19 testing available at no cost, during paid time, to all employees
of the employer who had a close contact in the workplace and provide them with
the information on benefits described in subsections (c)(5)(B) and (c)(9)(C), with
the following exceptions:

a. Employees who were fully vaccinated before the close contact and do not
have COVID-19 symptoms.
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b. COVID-19 cases who returned to work pursuant to subsection 3205(c)(10)
(A) or (B) and have remained free of COVID-19 symptoms, for 90 days after
the initial onset of COVID-19 symptoms or, for COVID-19 cases who never
developed symptoms, for 90 days after the first positive test.

6. Investigate whether workplace conditions could have contributed to the risk of
COVID-19 exposure and what could be done to reduce exposure to COVID-19
hazards.

(C) Personal identifying information of COVID-19 cases or persons with COVID-19
symptoms, and any employee medical records required by this section or by sections 3205.1
through 3205.4, shall be kept confidential unless disclosure is required or permitted by law.
Unredacted information on COVID-19 cases shall be provided to the local health department,
CDPH, the Division, and NIOSH immediately upon request, and when required by law.

(4) Correction of COVID-19 hazards. Employers shall implement effective policies and/
or procedures for correcting unsafe or unhealthy conditions, work practices, policies and
procedures in a timely manner based on the severity of the hazard. This includes, but is
not limited to, implementing controls and/or policies and procedures in response to the
evaluations conducted under subsections (c)(2) and (c)(3) and implementing the controls
required by subsections (c)(6) and (c)(7).

(5) Training and instruction. The employer shall provide effective training and instruction to
employees that includes the following:

(A) The employer's COVID-19 policies and procedures to protect employees from
COVID-19 hazards, and how to participate in the identification and evaluation of COVID-19
hazards under subsection (c)(2)(A).

(B) Information regarding COVID-19-related benefits to which the employee may be entitled
under applicable federal, state, or local laws. This includes any benefits available under
legally mandated sick and vaccination leave, if applicable, workers' compensation law, local
governmental requirements, the employer's own leave policies, leave guaranteed by contract,
and this section.



§ 3205. COVID-19 Prevention., 8 CA ADC § 3205

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 10

(C) The fact that COVID-19 is an infectious disease that can be spread through the air when
an infectious person talks or vocalizes, sneezes, coughs, or exhales; that COVID-19 may be
transmitted when a person touches a contaminated object and then touches their eyes, nose, or
mouth, although that is less common; and that an infectious person may have no symptoms.

(D) The fact that particles containing the virus can travel more than six feet, especially
indoors, so physical distancing, face coverings, increased ventilation indoors, and respiratory
protection decrease the spread of COVID-19, but are most effective when used in
combination.

(E) The employer's policies for providing respirators, and the right of employees who are not
fully vaccinated to request a respirator for voluntary use as stated in this section, without fear
of retaliation and at no cost to employees. Whenever respirators are provided for voluntary
use under this section or sections 3205.1 through 3205.4:

1. How to properly wear the respirator provided;

2. How to perform a seal check according to the manufacturer's instructions each
time a respirator is worn, and the fact that facial hair interferes with a seal.

(F) The importance of frequent hand washing with soap and water for at least 20 seconds and
using hand sanitizer when employees do not have immediate access to a sink or hand washing
facility, and that hand sanitizer does not work if the hands are soiled.

(G) Proper use of face coverings and the fact that face coverings are not respiratory protective
equipment. COVID-19 is an airborne disease. N95s and more protective respirators protect
the users from airborne disease while face coverings primarily protect people around the user.

(H) COVID-19 symptoms, and the importance of not coming to work and obtaining a
COVID-19 test if the employee has COVID-19 symptoms.
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(I) Information on the employer's COVID-19 policies; how to access COVID-19 testing and
vaccination; and the fact that vaccination is effective at preventing COVID-19, protecting
against both transmission and serious illness or death.

(J) The conditions under which face coverings must be worn at the workplace and that face
coverings are additionally recommended outdoors for people who are not fully vaccinated
if six feet of distance between people cannot be maintained. Employees can request face
coverings from the employer at no cost to the employee and can wear them at work, regardless
of vaccination status, without fear of retaliation.

(6) Face coverings.

(A) For all employees who are not fully vaccinated, employers shall provide face coverings
and ensure they are worn when indoors or in vehicles.

(B) Employers shall provide face coverings and ensure they are worn by employees when
required by orders from the CDPH.

(C) Employers shall ensure that required face coverings are clean and undamaged, and that
they are worn over the nose and mouth. Face shields are not a replacement for face coverings,
although they may be worn together for additional protection.

(D) When employees are required to wear face coverings under this section or sections 3205.1
through 3205.4, the following exceptions apply:

1. When an employee is alone in a room or vehicle.

2. While eating or drinking at the workplace, provided employees are at least six
feet apart and outside air supply to the area, if indoors, has been maximized to the
extent feasible.

3. Employees wearing respirators required by the employer and used in compliance
with section 5144.
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4. Employees who cannot wear face coverings due to a medical or mental health
condition or disability, or who are hearing-impaired or communicating with a
hearing-impaired person.

5. Specific tasks which cannot feasibly be performed with a face covering. This
exception is limited to the time period in which such tasks are actually being
performed.

(E) Employees exempted from wearing face coverings due to a medical condition, mental
health condition, or disability shall wear an effective non-restrictive alternative, such as a face
shield with a drape on the bottom, if their condition or disability permits it.

(F) Any employee not wearing a face covering, pursuant to the exceptions in subsections (c)
(6)(D)4. or 5., and not wearing a non-restrictive alternative when allowed by subsection (c)
(6)(E), shall be at least six feet apart from all other persons unless the unmasked employee
is either fully vaccinated or tested at least weekly for COVID-19 during paid time and at no
cost to the employee. Employers may not use the provisions of subsection (c)(6)(F) as an
alternative to face coverings when face coverings are otherwise required by this section.

(G) No employer shall prevent any employee from wearing a face covering when not required
by this section, unless it would create a safety hazard, such as interfering with the safe
operation of equipment.

(H) When face coverings are not required by this section or by sections 3205.1 through
3205.4, employers shall provide face coverings to employees upon request, regardless of
vaccination status.

(I) Employers shall implement measures to communicate to non-employees the face
coverings requirements on their premises.

(7) Other engineering controls, administrative controls, and personal protective equipment.
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(A) For buildings with mechanical or natural ventilation, or both, employers shall maximize
the quantity of outside air provided to the extent feasible, except when the United States
Environmental Protection Agency (EPA) Air Quality Index is greater than 100 for any
pollutant or if opening windows or maximizing outdoor air by other means would cause a
hazard to employees, for instance from excessive heat or cold.

(B) Employers shall implement cleaning and disinfecting procedures, which require:

1. Identifying and regularly cleaning frequently touched surfaces and objects,
such as doorknobs, elevator buttons, equipment, tools, handrails, handles, controls,
phones, headsets, bathroom surfaces, and steering wheels. The employer shall
inform employees and authorized employee representatives of cleaning and
disinfection protocols, including the planned frequency and scope of cleaning and
disinfection.

2. Cleaning of areas, material, and equipment used by a COVID-19 case during the
high-risk exposure period, and disinfection if the area, material, or equipment is
indoors and will be used by another employee within 24 hours of the COVID-19
case.

NOTE: Cleaning and disinfecting must be done in a manner that does not create a hazard
to employees. See Group 2 and Group 16 of the General Industry Safety Orders for further
information.

(C) To protect employees from COVID-19 hazards, the employer shall evaluate its
handwashing facilities, determine the need for additional facilities, encourage and allow
time for employee handwashing, and provide employees with an effective hand sanitizer.
Employers shall encourage employees to wash their hands for at least 20 seconds each time.
Provision or use of hand sanitizers with methyl alcohol is prohibited.

(D) Personal protective equipment.

1. Employers shall evaluate the need for personal protective equipment to prevent
exposure to COVID-19 hazards, such as gloves, goggles, and face shields, and
provide such personal protective equipment as needed.
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2. Upon request, employers shall provide respirators for voluntary use in
compliance with subsection 5144(c)(2) to all employees who are not fully
vaccinated and who are working indoors or in vehicles with more than one person.
Whenever an employer makes respirators for voluntary use available, under this
section or sections 3205.1 through 3205.4, the employer shall encourage their use
and shall ensure that employees are provided with a respirator of the correct size.

3. Employers shall provide and ensure use of respirators in compliance with section
5144 when deemed necessary by the Division through the Issuance of Order to
Take Special Action, in accordance with title 8, section 332.3.

4. Employers shall provide and ensure use of eye protection and respiratory
protection in compliance with section 5144 when employees are exposed to
procedures that may aerosolize potentially infectious material such as saliva or
respiratory tract fluids.

NOTE: Examples of work covered by subsection (c)(7)(D)4. include, but are not limited to, certain
dental procedures and outpatient medical specialties not covered by section 5199.

(E) Testing of symptomatic employees. Employers shall make COVID-19 testing available
at no cost to employees with COVID-19 symptoms who are not fully vaccinated, during
employees' paid time.

(8) Reporting, recordkeeping, and access.

(A) The employer shall report information about COVID-19 cases and outbreaks at the
workplace to the local health department whenever required by law, and shall provide any
related information requested by the local health department. The employer shall report all
information to the local health department as required by Labor Code section 6409.6.

(B) The employer shall maintain records of the steps taken to implement the written
COVID-19 Prevention Program in accordance with section 3203(b).
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(C) The written COVID-19 Prevention Program shall be made available at the workplace
to employees, authorized employee representatives, and to representatives of the Division
immediately upon request.

(D) The employer shall keep a record of and track all COVID-19 cases with the employee's
name, contact information, occupation, location where the employee worked, the date of the
last day at the workplace, and the date of a positive COVID-19 test.

(9) Exclusion of COVID-19 cases and employees who had a close contact. The purpose of
this subsection is to limit transmission of COVID-19 in the workplace.

(A) Employers shall ensure that COVID-19 cases are excluded from the workplace until the
return to work requirements of subsection (c)(10) are met.

(B) Employers shall exclude from the workplace employees who had a close contact until the
return to work requirements of subsection (c)(10) are met, with the following exceptions:

1. Employees who were fully vaccinated before the close contact and who do not
develop COVID-19 symptoms; and

2. COVID-19 cases who returned to work pursuant to subsection (c)(10)(A) or (B)
and have remained free of COVID-19 symptoms, for 90 days after the initial onset
of COVID-19 symptoms or, for COVID-19 cases who never developed COVID-19
symptoms, for 90 days after the first positive test.

(C) For employees excluded from work under subsection (c)(9), employers shall continue
and maintain an employee's earnings, wages, seniority, and all other employee rights and
benefits, including the employee's right to their former job status, as if the employee had not
been removed from their job. Employers may use employer-provided employee sick leave
for this purpose to the extent permitted by law. Wages due under this subsection are subject to
existing wage payment obligations and must be paid at the employee's regular rate of pay no
later than the regular pay day for the pay period(s) in which the employee is excluded. Unpaid
wages owed under this subsection are subject to enforcement through procedures available
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in existing law. If an employer determines that one of the exceptions below applies, it shall
inform the employee of the denial and the applicable exception.

EXCEPTION 1: Subsection (c)(9)(C) does not apply where the employee received disability
payments or was covered by workers' compensation and received temporary disability.

EXCEPTION 2: Subsection (c)(9)(C) does not apply where the employer demonstrates that the
close contact is not work related.

(D) Subsection (c)(9) does not limit any other applicable law, employer policy, or collective
bargaining agreement that provides for greater protections.

(E) At the time of exclusion, the employer shall provide the employee the information on
benefits described in subsections (c)(5)(B) and (c)(9)(C).

(10) Return to work criteria.

(A) COVID-19 cases with COVID-19 symptoms shall not return to work until:

1. At least 24 hours have passed since a fever of 100.4 degrees Fahrenheit or higher
has resolved without the use of fever-reducing medications; and

2. COVID-19 symptoms have improved; and

3. At least 10 days have passed since COVID-19 symptoms first appeared.

(B) COVID-19 cases who tested positive but never developed COVID-19 symptoms shall not
return to work until a minimum of 10 days have passed since the date of specimen collection
of their first positive COVID-19 test.

(C) Once a COVID-19 case has met the requirements of subsection (c)(10)(A) or (B), as
applicable, a negative COVID-19 test shall not be required for an employee to return to work.



§ 3205. COVID-19 Prevention., 8 CA ADC § 3205

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 17

(D) Persons who had a close contact may return to work as follows:

1. Persons who had a close contact but never developed any COVID-19 symptoms
may return to work when 10 days have passed since the last known close contact.

2. Persons who had a close contact and developed any COVID-19 symptom cannot
return to work until the requirements of subsection (c)(10)(A) have been met, unless
all of the following are true:

a. The person tested negative for COVID-19 using a polymerase chain reaction
(PCR) COVID-19 test with specimen taken after the onset of symptoms; and

b. At least 10 days have passed since the last known close contact; and

c. The person has been symptom-free for at least 24 hours, without using fever-
reducing medications.

3. During critical staffing shortages, when there are not enough staff to provide safe
patient care, essential critical infrastructure workers in the following categories may
return after Day 7 from the date of last exposure if they have received a negative
PCR COVID-19 test result from a specimen collected after Day 5:

a. Health care workers who did not develop COVID-19 symptoms;

b. Emergency response workers who did not develop COVID-19 symptoms;
and

c. Social service workers who did not develop COVID-19 symptoms and who
work face to face with clients in child welfare or assisted living.

(E) If an order to isolate, quarantine, or exclude an employee is issued by a local or state
health official, the employee shall not return to work until the period of isolation or quarantine
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is completed or the order is lifted. If no period was specified, then the period shall be in
accordance with the return to work periods in subsection (c)(10)(A), (c)(10)(B), or (c)(10)
(D), as applicable.

(F) If no violations of local or state health officer orders for isolation, quarantine, or exclusion
would result, the Division may, upon request, allow employees to return to work on the basis
that the removal of an employee would create undue risk to a community's health and safety. In
such cases, the employer shall develop, implement, and maintain effective control measures
to prevent transmission in the workplace including providing isolation for the employee at
the workplace and, if isolation is not feasible, the use of respirators in the workplace.

Note: Authority cited: Section 142.3, Labor Code. Reference: Sections 142.3, 144.6 and 6409.6,
Labor Code.
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(E) (Register 2021, No. 24).

4. New section refiled with amendments 6-17-2021 as an emergency; operative 6-17-2021
pursuant to Executive Order N-09-21 (Register 2021, No. 25). Exempt from the APA pursuant
to Government Code sections 8567, 8571 and 8627 (Executive Order N-09-21). Emergency
expiration extended 60 days (Executive Order N-40-20) plus an additional 60 days (Executive
Order N-71-20). A Certificate of Compliance must be transmitted to OAL by 1-13-2022 or
emergency language will be repealed by operation of law on the following day.

This database is current through 9/17/21 Register 2021, No. 38

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS142.3&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS142.3&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS144.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8567&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8571&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8627&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Date:  October 7, 2021 
 
To:  Trustees, Administrative Committee 
 
From:  Dominic D. Brown, Executive Director  
 
Subject: KCERA Insurance Coverages 
 
This report updates the Administrative Committee on insurance coverages maintained by 
KCERA for the fiscal year 2021-2022 pursuant to section 6(b) of the Administrative 
Committee Charter.   
 
1. Types and Costs of Insurance: 
 

KCERA Building Contents $2,511.35 
Worker’s Comp $10,013.00 
Crime $246.68 
Cyber liability $154.97 
General liability $5,611.00 
Total County   $18,537.00 

 
KCERA private coverages 
Fiduciary $140,616.00 
KPI/Building $5,096.00 
Total Private $145,712.00 

 
KCERA maintains several policies to cover the exposures inherent in administering a 
public pension plan. County-provided insurance coverages for worker’s compensation, 
crime, cyber liability, general liability, and the contents of our building are charged on a 
fiscal year basis, and the cost estimates are provided to KCERA by the County during the 
County’s budget development process.  
 
KCERA also maintains insurance coverage through private brokers for fiduciary and 
building (KPI) insurance policies with Los Angeles-based broker Kaercher Campbell & 
Associates. 
 
2. KCERA Insurance Profile 
 
KCERA is profiled by insurers when determining premium costs.  KCERA is classified as 
a “public entity” on its insurance applications.  No other entity classification breakdown is 
provided. Insurance companies set KCERA’s premiums based on the number of its 
employees and trustees, amount of plan assets, and on its policy deductibles. 
 

KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION 
 

Memorandum from the  
Office of the Executive Director 

Dominic D. Brown 
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3. General Liability 
 

The general liability coverage provided by County Risk Management includes a variety of 
coverages, including Employment Practices Liability coverage, errors and omissions, 
employer’s liability and public official’s liability (directors and officers).  
 
4. Fiduciary Insurance Coverage 
 
KCERA maintains fiduciary insurance to pay, on behalf of the insured (i.e., the Plan, past, 
present, and future trustees, and employees of the plan), covered losses and claims 
expenses arising from claims alleging “wrongful acts” by KCERA’s fiduciaries or its 
employees. This includes losses resulting from any breach of fiduciary duty by the Board 
or any negligent acts, errors, and omissions by any trustee or KCERA employee. 
 
In 2000, when KCERA had $1.6 billion in assets, Kern County Risk Management 
recommended that KCERA obtain an aggregate limit of $10 million in fiduciary liability 
insurance. Coverage continued at this level until 2005, when KCERA secured an 
additional $5 million policy via insurance broker Walter Mortensen. The $15 million 
coverage was renewed annually until 2013, when KCERA management reduced the 
fiduciary insurance coverage limit to $10 million “due to cost.”  KCERA staff presented 
this information to the Committee in December 2015 and informed the Committee of the 
intention to return the coverage level to $15 million. Staff increased the coverage the 
following fiscal year. Coverage remains at $15 million presently. 
 
5. KPI/Building and Building Contents 
 
When KCERA staff reviewed its insurance coverages, staff discovered that KCERA’s 
property insurance covered the building structure, but not the contents of the building.  
The contents of the building are covered under KCERA’s coverage through the County.  
KCERA’s property insurance also contains additional coverage for earthquake damage. 
 
6. Waiver of Recourse 
 
As done in the past, the Board was provided with the ability to purchase waiver of 
recourse coverage from their personal funds. Waiver of Recourse, or non-recourse, 
coverage is an endorsement to a fiduciary liability insurance policy that prevents an 
insurer from exercising its subrogation rights against an insured fiduciary. Waiver of 
Recourse Coverage with Euclid, for those who elect to purchase it, has been secured for 
the period of July 8, 2021 through July 8, 2022 to provide eligible KCERA fiduciaries and 
management with defense and indemnification coverage.    
 
Staff recommends that the Administrative Committee receive and file this report. 
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Topics for Today’s Discussion

General Introduction—Who We Are

2
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Why Aon?

Discussion of Our Response to Your RFP 

Additional Questions and Open Discussion

Representative Public Fund Client List
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General Introduction—Who We Are
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Introduction to Aon: Proposed Governance Team for KCERS

Partner, Fiduciary Services 
Practice Leader

Over 35 years of industry experience

Worked with over 100 institutional 
investors, advising some of the 
largest public funds in the country

Former Executive Director and 
General Counsel of a public fund

Governance Fellow - National 
Association of Corporate Directors

Associate Partner, Fiduciary 
Service Practice Member 

Over 20 years of industry 
experience
General Counsel for the Ohio 
Public Employees Retirement 
System for 16 years
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Who We Are: Relevant Experience
The Team’s relevant experience includes:

▪ Providing governance advice, reviewing existing policies and procedures, refining 
processes to increase effectiveness, and making customized recommendations based 
on the specific circumstances of each client

▪ Developing customized policies, monitoring procedures, and enforcement mechanisms, 
including policies related to board education, travel, strategic and annual business 
planning, monitoring and reporting, service provider selection, codes of conduct, risk 
management, and many others

▪ Assisting with the development of board and committee charters and statements of roles 
and responsibilities for the board and executive staff

▪ Facilitating Board self-evaluations, Executive Director and CIO evaluations, as well as 
consultant/service provider evaluations

▪ Creating new trustee orientation training in addition to assisting in the facilitation of such 
training

▪ Providing fiduciary and governance education 
▪ Strategic Planning
▪ First-hand knowledge of CERL (37 Act) funds
▪ Serving as a trusted advisor on the practices of institutional investors
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Representative List of Public Fund Clients
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Fiduciary Services’ Experience with Public Funds

Representative List of Pubic Fund Clients We Have Worked For

▪ CERL/’37 Act clients
▪ Orange County
▪ San Diego County
▪ Sonoma County
▪ Los Angeles

▪ Colorado Public Employees’ 
Retirement Association

▪ Minnesota State Board of 
Investment

▪ New York State Teachers’ 
Retirement System

▪ New York State Common Fund

▪ North Carolina Department of State 
Treasurer

▪ Pennsylvania Public School Employees’ 
Retirement System

▪ State of Oregon
▪ State of Wisconsin Investment Board
▪ Teacher Retirement System of Texas
▪ Teachers’ Retirement System of the 

State of Kentucky
▪ Tennessee Valley Authority Retirement 

System
▪ Vermont Pension Investment Committee

Representative Client list as of most recent quarter‐end. Inclusion in this list does not represent a recommendation or endorsement of Firm’s products and/or services, 
nor are they exclusively representative of the product(s) discussed herein. Clients included in this list are the institutional clients which have provided written consent to 
Firm to be named in marketing materials. It is not known whether all clients listed above approve or disapprove of Aon or the advisory services provided.
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Discussion of Our Response to Your RFP
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Methodology for Core Services

Core Board Governance Services

▪ Annual Governance Report

▪ Ongoing Governance policy review, analysis and development

▪ Board self-assessment survey 

▪ Executive Director performance evaluation process

− Including administration and preparation of Staff Climate Survey

▪ Board Educational Needs Assessment
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Potential Special Project Scope Areas

▪ Fiduciary and Governance Education

▪ Strategic Planning

▪ New Trustee Training

▪ Fiduciary and Governance reviews

▪ Management review and organizational design

▪ Policy development and implementation advice

▪ Criteria and processes for evaluating outside service providers

▪ Advice on delegation and oversight methods

▪ Advice on “Hot Topics” – ESG, Cybersecurity, OCIO, etc.
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Pricing

For the core services identified in the scope 
of work, we propose a total fee of $55,000.

For special projects such as strategic 
planning and on-site meetings, we propose 
$35,000.
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Why Aon?
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Why Aon?

Why
Aon?

Experience – Senior Level, Tenured Team

Deep Knowledge – Practitioners Lead Team; Understands 
Public Fund Issues  and Solutions – What Works and What 
Might Not 

Customized Approach – Ability to translate best practices from 
a wide-range of sources for the benefit of KCERA

Our Dedication – We care about you and your success
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Additional Questions and Open Discussion
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Legal Disclosures and Disclaimers

Consulting services provided by Aon Consulting, Inc. (“ACI”). The information contained herein is given as of the date hereof and does not 
purport to give information as of any other date. The delivery at any time shall not, under any circumstances, create any implication that 
there has been a change in the information set forth herein since the date hereof or any obligation to update or provide amendments 
hereto. 
This document is not intended to provide, and shall not be relied upon for, accounting, legal or tax advice or investment recommendations. 
Any accounting, legal, or taxation position described in this presentation is a general statement and shall only be used as a guide. It does 
not constitute accounting, legal, investment, and/or tax advice and is based on ACI’s understanding of current laws and interpretation. 
This document is intended for general information purposes only and should not be construed as advice or opinions on any specific facts or 
circumstances. The comments in this summary are based upon ACI’s preliminary analysis of publicly available information unless 
otherwise noted. The content of this document is made available on an “as is” basis, without warranty of any kind. ACI disclaims any legal 
liability to any person or organization for loss or damage caused by or resulting from any reliance placed on that content. ACI reserves all 
rights to the content of this document. No part of this document may be reproduced, stored, or transmitted by any means without the 
express written consent of ACI. 

Aon Consulting, Inc.
200 E. Randolph Street
Suite 700
Chicago, IL 60601

© Aon plc 2021. All rights reserved.
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Introductions

• Rick Funston, CEO

- Has led numerous public retirement system governance assignments with state, county and 
municipal systems over past 11 years.

- Former National Practice Leader for Governance and Risk with Deloitte.

- Significant experience with strategy and operations, organization and leadership 
development, performance management, program evaluation and survey research.

• Randy Miller, COO

- Project manager for FAS governance and operations assignments.

- Leads FAS public retirement systems benchmarking (InGov®).

- Former Strategy and Operations partner with Deloitte Consulting.
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Overview of Funston Advisory Services (FAS)

• One of the most knowledgeable and experienced public retirement system governance consulting 
firms.

• Extensive experience engaging with public retirement system fiduciary boards during self-
evaluation processes and in assisting with executive director evaluations.  

• An extensive toolset to support our consulting advice:
- InGov® Public Pension Fund Leading Practices database includes information on over 300 factors.

- National Public Pension Policy Repository (N3PR) contains charters and governance and investment policies from 
over 80 U.S. state, county, and municipal public retirement systems.

• Highly focused on trustee education, having written a trustee handbook and launching a trustee 
and executive online eLearning platform through an affiliate firm called Board Smart. 

• Independent, focusing on governance, strategy, risk and operations advisory and trustee 
education to retirement systems, providing an unbiased perspective and recommendations.  

• Team members have deep and diverse experience and expertise with retirement systems

• Our advice is practical.

• Strong track record of meeting our commitments and maintaining high professional standards.
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FAS Service Offerings

• Our services to Public Retirement Systems generally fall into seven categories:

1. Fiduciary Governance

2. Investment Operations

3. Benefits and Administration Operations

4. Strategy and Risk Intelligence

5. Stakeholder Relations and Communications

6. Board Performance Evaluation and Education

7. Executive Director Goal-Setting and Performance Evaluation

• However, each assignment is unique and typically includes services from multiple categories.
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Our Clients and Assignments – Past Five Years

Client

Current

AUM $B Timeframe Nature of Engagement

Ohio Retirement Study Council – State 

Teachers Retirement System of Ohio

$94.8 9/2021 –

ongoing

Fiduciary Performance Audit

Ohio Retirement Study Council – Ohio 

Police and Fire Pension Fund

$15.5 9/2021 –

ongoing

Fiduciary Performance Audit

District of Columbia Retirement Board $10.9 9/2021 –

ongoing

Fiduciary Performance Audit

Trust Fund for the People of the 

Federated States of Micronesia

$1.0 6/2021 –

ongoing 

Fund Structure and Performance 

Review

California Public Employees’ 

Retirement System

$376.9 5/2021 –

ongoing

Board Governance Consulting 

and Benchmarking

Indiana Public Retirement System 

(INPRS)

$30.7 5/2021 –

ongoing

Board Governance Policy and 

Effectiveness Review

Pennsylvania State Employees’ 

Retirement System (SERS)

$34.5 1/2021 –

6/2021

Board Self-Assessment and 

Fiduciary Review

Pennsylvania Public School Employees’ 

Retirement System (PSERS)

$64.2 11/2020 –

7/2021

Board Governance Review

Fairfax County (VA) Retirement 

Systems

$8.1 9/2020 –

6/2021

Investment Operations 

Improvement

MoDOT & Patrol Employees’ 

Retirement System (MO)

$2.3 8/2020 –

11/2020

Board Governance Effectiveness 

Review

California Public Employees’ 

Retirement System

$376.9 1/2020 –

9/2020

Improve Board and Committee 

Reporting

Milwaukee County Employees’ 

Retirement System

$1.8 6/2019 –

12/2019

Board Charter and Policy 

Implementation

Employees’ Retirement System of the 

State of Hawaii

$16.5 6/2019 –

10/2019

Governance Structure and Policy 

Review

South Carolina State Auditor – Public 

Employee Benefit Authority

$38.5 5/2019 –

12/2019

Fiduciary Performance Audit

Delaware Public Employees’ 

Retirement System

$10.1 4/2019 –

9/2019

Board Self-Assessment

Client

Current

AUM $B Timeframe Nature of Engagement

Wyoming Retirement System $9.1 10/2018 –

5/2019

Governance and Operational 

Review

Milwaukee County Employees’ 

Retirement System

$1.7 7/2018 –

11/2018

Governance Review

California Public Employees’ Retirement 

System

$376.9 6/2018 –

7/2019

Improving Executive Reporting to 

the Board

Maryland State Retirement and Pension 

System

$52.4 6/2018 –

10/2018

Board Governance Policy Review

South Carolina State Auditor – Retirement 

System Investment Commission

$38.5 5/2018 –

12/2018

Fiduciary Performance Audit

State Board of Administration of Florida $11.1 3/2018 –

5/2018

Defined Contribution Compliance 

Review

Montgomery County Public Schools $1.7 4/2018 –

9/2018

Investment Operations Review

Utah Retirement Systems $37.3 5/2018 –

9/2018

Investment Operations Review

State Board of Administration of Florida $174.7 9/2017 –

1/2018

Governance, Risk and 

Compliance Review

Maryland State Retirement and Pension 

System

$52.4 6/2017 –

10/2017

Internal Asset Management 

Implementation Planning

San Francisco Employees’ Retirement 

System

$29.3 1/2017 –

7/2017

Board Performance Evaluation

Texas State Auditor’s Office – Teacher 

Retirement System of Texas

$153.1 9/2016 –

12/2016

Real Assets Investment Program 

Review

Ohio Retirement Study Council – School 

Employees Retirement System of Ohio

$14.6 9/2016 –

2/2017

Fiduciary Performance Audit

Employees' Retirement System of Rhode 

Island

$9.5 4/2016 –

7/2016

Board Governance Policy Manual

Los Angeles County Employee Retirement 

Association (LACERA)

$57.1 1/2016 –

7/2017

Board and Committee Charter 

Development; Strategic Planning
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The FAS Network (examples)

Lisa Morris

• Former Executive Director of the 
School Employees’ Retirement 
System of Ohio (SERS)

• Led significant change at SERS

• Part of FAS network since 2018

Jon Lukomnik

• Managing partner of Sinclair 
Capital LLC

• Recognized and awarded 
corporate governance expert

• Former Deputy Comptroller and 
CIO for New York City

• Part of FAS network since 2010

6

Steve Ross

• Founder and Executive Principal of 
Risk Masters International

• Specialist in the field of information 
systems security and control

• Former Director and global practice 
leader with Deloitte

• Part of FAS network since 2020

Mike Gold

• Former Senior Managing Director 
and head of Asset Management 
Services for TIAA-CREF (now TIAA)

• Specialist in investment operations, 
risk management, and compliance

• Implemented major operational 
reforms with New York City

• Part of FAS network since 2020

Keith Johnson

• Reinhart Law Governance Advisor 
and Chair Emeritus of Institutional 
Investor Services

• Formerly General Counsel at the 
State of Wisconsin Investment 
Board (SWIB) 

• Part of FAS network since 2010

Tiffany Reeves

• Shareholder with Reinhart Law in the 
Employee Benefits and Institutional 
Investor Services practices

• Formerly Deputy Executive Director 
and Chief Legal Counsel at the 
Chicago Teachers' Pension Fund 

• Part of FAS network since 2018



Our Experience Working with California Systems

We understand the California statutory environment and the specific governance requirements 
included in the County Employees Retirement Law (CERL).

• CalPERS

- 2010-11:  Major governance reforms, new committee structure, new Board policies

- 2018-2020:  New Board dashboard reporting approach and tool based upon exception reporting

- 2021:  Governance benchmarking and advice

• San Francisco ERS

- 2017:  Independent Board evaluation, including a self-evaluation and policy review

• LACERA

- 2015:  Board workshop to address communications and staffing issues

- 2016-17:  New Board of Retirement, new joint BOR/BOI Governance Committee, new committee 
charters
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Our Proposal to KCERA

• FAS has experience in all areas included in the requested scope.

• Based upon the charters and policies we have seen, KCERA has a strong governance foundation, 
and we will approach this assignment as one of continuous improvement.

• Many of the services requested are inter-related and can be integrated or coordinated to more 
economically utilize trustee time and avoid redundant activities.

• Our approach for engaging the Board for the self-evaluation, Board education needs assessment, 
and the ED performance evaluation includes an initial survey, followed up by individual interviews 
for more in-depth input.

• We expect to build upon the questionnaires currently in use by KCERA for purposes of continuity 
but will suggest potential improvements where appropriate.

• For charter and policy reviews, we will utilize our National Public Pension Policy Repository 
(N3PR) to identify contents of peer charters and policies for comparisons.

• We offer to provide KCERA with an InGov® peer benchmarking report as additional input into the 
Board self-evaluation and for overall governance comparisons and considerations.
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Other Potential Services to KCERA

• Strategic planning support

• Board reporting dashboard with exception-based reporting

• Incorporating ESG into investment policy

• Board Smart eLearning platform
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Questions
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Date:  October 7, 2021 
 
To:  Trustees, Administrative Committee 
 
From:  Dominic D. Brown, Executive Director  
 
Subject: Request for Quote – Governance Consulting Services 
 
On August 24, 2021, KCERA launched a Request for Quote (RFQ) for governance 
consulting services.  KCERA received two qualifying bids that were evaluated by KCERA 
Staff.  Based on initial review by Staff, the two firms are being recommended to the 
Administrative Committee for review and recommendation to the Board of Retirement. 
 
In a typical Request for Proposal (RFP), it would be customary for Staff to perform a full 
evaluation and bring a singular recommendation to the Committee.  However, given the 
significant reliance that the Board places on the governance consultant, and the unique 
and trusting nature of the relationship, staff elected to launch an RFQ and bring multiple 
finalists to the Committee for consideration. 
 
KCERA has been very satisfied with the past performance of its governance consultant, 
and its policies and charters reflect a high value on the importance of governance 
services.  Unfortunately, the current provider is no longer providing services.  Therefore, 
KCERA launched a search for a replacement vendor to perform this critically important 
advisory role.   
 
In searching for our next governance consultant, Staff found very few firms that provide 
this kind of niche government pension governance consulting.  One vendor 
communicated they had interest in responding to the RFQ, but was not able to take on 
additional clients at this time.  Staff have had preliminary interactions with both 
consultants that did solicit bids, as well as other research in the firms’ ability to provide 
the services defined in this RFQ.  
 
Staff recommends the Committee evaluate the written proposals for governance 
consulting services, hear presentations, and recommend one of the consultants to the 
Board of Retirement for approval. 

KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION 
 

Memorandum from the  
Office of the Executive Director 

Dominic D. Brown 
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Funston Advisory Services LLC 

Cover Letter 

Funston Advisory Services LLC (FAS) is pleased to submit this proposal for governance consulting services 

to the Kern County Employees’ Retirement Association (KCERA). 

Randy Miller, Chief Operating Officer of FAS, is authorized to bind the firm to all commitments included 

in this proposal.  The FAS mailing address is 6632 Telegraph Road #225, Bloomfield Hills, Michigan 48301.  

His telephone number is (248) 250-1111 and email address is rmiller@funstonadv.com.   

The offer and fee quote contained in this proposal is a firm and irrevocable offer valid for three (3) months. 

The staff and other required resources for performing all services and providing all deliverables specified 

within this proposal will be made available to KCERA as indicated. 

FAS acknowledges that all documents submitted pursuant to the RFQ shall be subject to disclosure under 

the California Public Records Act. 

Funston Advisory Services LLC agrees to reimburse, indemnify, defend and hold harmless the Kern County 

Employees’ Retirement Association, its Board members, officers, agents and employees from and against 

(a) any and all requests, claims, damages, losses, liabilities, suits, judgements, fines, penalties, costs and 

expenses of any nature, specifically including without limitation, attorneys' fees, expenses, and court costs 

(collectively “Claims”) arising from or in any way involving any materials or information in this quote that 

Funston Advisory Services LLC has labeled as not subject to disclosure as a public record; and (b) any and 

all Claims arising from or relating to KCERA's public disclosure of any materials or information in this quote 

if KCERA deems disclosure to be required by law or if disclosure is required by court order. 

The FAS total not-to-exceed maximum price to provide the Core Services listed in Exhibit “A” of the sample 

contract is $36,000 annually.  For Special Projects, the hourly rate for Rick Funston and Randy Miller will 

be $500.  We suggest that for any special projects, we mutually agree on a statement of work and a not-

to-exceed budget in advance of initiating the work.  These prices assume all work can be accomplished 

remotely and do not include any provisions for travel expenses. 

As part of our preparation of this proposal, we quickly reviewed a number of the policies and charters 

posted on your website.  Overall, we found these to be some of the best we have seen.  We also recognize 

that nothing is perfect and there is always room for continuous improvement.  We assume it is in this spirt 

that KCERA wishes to engage on-going governance consulting services. 

We appreciate the opportunity to submit our proposal to KCERA for this consulting engagement and look 

forward to the opportunity to work with you.  

Sincerely, 

 

 

Randy Miller 

Chief Operating Officer 

Funston Advisory Services 

mailto:rmiller@funstonadv.com
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Funston Advisory Services Background and Experience 

Background 

Funston Advisory Services LLC (FAS) was formed in 2010.  We are differentiated by our team of 

experts, our proprietary tools and knowledgebases, and our unswerving commitment to your 

success.  

FAS works with a network of about twenty public pension retirement system experts who operate 

as independent subcontractors to FAS, including specialized firms, such as Reinhart Law and Olson 

Remcho.  Each team member is a highly-experienced professional, with decades of consulting, 

legal and/or pension industry experience.  We have a more than decade-long track record of 

successfully delivering valuable advice to clients using this business model. 

Nearly 100% of FAS revenue is related to governance and operational advice to public retirement 

systems or other government agencies.  Although formal fiduciary audits are approximately half 

of our revenues, the other half of our revenues are closely-related governance, board self-

assessment, and operations policy and practice improvement consulting.  Our annual revenues 

typically range from $2-4 million. 

FAS has assisted a growing number of major public retirement systems in evaluating their 

fiduciary performance and identifying governance, regulatory, policy, and operational process 

improvement opportunities.  We have also assisted funds in evaluating the requirements for 

establishing the capabilities for internal investment management.  Our reviews typically result in 

a high level of acceptance of the results and extensive implementation of the recommendations.   

FAS has worked with other public retirement systems in California, including CalPERS, San 

Francisco ERS, and LACERA.  Consequently, we are licensed to do business in the State of California 

and also understand the local operating environment for public retirement systems. 

 

Experience 

Since 2011, we have had the privilege to work with many public retirement systems across the 

U.S.  We have found that while public retirement systems have much in common, each system is 

also unique.  Accordingly, our philosophy is “one size fits one.”  Our clients include: 

State Systems 

• California Public Employees Retirement System 

• Delaware Public Employees’ Retirement System 

• State Board of Administration of Florida 

• Employees’ Retirement System of the State of Hawaii  

• Indiana Public Retirement System 

• Maryland State Retirement and Pension System 

• New York State Comptroller – Common Retirement Fund 

• School Employees Retirement System of Ohio 
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• Oregon Investment Council 

• Pennsylvania Public School Employees’ Retirement System  

• Pennsylvania State Employees’ Retirement System 

• Employees' Retirement System of Rhode Island 

• South Carolina Public Employee Benefit Authority 

• South Carolina Retirement System Investment Commission 

• Teachers Retirement System of Texas 

• Utah Retirement Systems 

• Wyoming Retirement System 

County and Municipal Systems 

• Fairfax County (VA) Retirement Systems 

• Los Angeles County Employees Retirement Association 

• Milwaukee County Employees’ Retirement System 

• Montgomery County (MD) Public Schools Retirement Trust 

• New York City Comptroller – Bureau of Asset Management 

• San Francisco Employees’ Retirement System 

 

Knowledgebase and Tools 

FAS has developed and maintains a Public Retirement System Leading Practices database, called 

InGov®, which compares governance structure, policies and practices across key areas, including: 

• Statutory governance and authorities 

• Board composition and policies 

• Pension plan funding and actuarial processes 

• Board operations 

• Board committees 

• Board delegations 

• Board use of third-party service providers 

• Strategic planning 

• Investment strategies and policies 

• Investment operations 

• Legal support 

• Pension administration 

• Insurance administration 

• Enterprise administration 

• Enterprise risk management 

• Independent reassurance 

• Compliance and controls 

The InGov® reports are based upon responses to over 300 survey questions and provide insights 

into peer policies and practices and how your system compares. 
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FAS also created a National Public Pension Policy Repository (N3PR) that contains governance and 

investment policies from over 80 U.S. state, county, and municipal public retirement systems.  The 

policy repository is searchable and used to quickly identify existing policies at peer systems for 

comparison and identification of leading and prevailing practices. 

FAS has developed an affiliated service called Board Smart, a self-directed and self-paced 

Governance eLearning Resource for public retirement system trustees and executives.  It provides 

a Core Curriculum that currently includes nearly 40 “Talks” on subjects common to all public 

retirement systems that explains key concepts and provides practical examples, with links to 

curated materials and other resources.  It also includes System-Specific links to each system’s 

legislation, bylaws, charters, and policies for fast and easy reference.  

Numerous FAS team members contributed chapters to the handbook for trustees entitled “One 

of a Kind!  A Practical Guide for 21st Century Public Pension Trustees,” that has been published by 

FAS.  All areas of scope included in this RFQ are addressed in the handbook at a level of detail 

appropriate for trustees. 

 

Our Proposed Engagement Team 

We are proposing the following as core members of our KCERA engagement team.  As appropriate, we 

would consider introducing additional members of the FAS network for special projects if appropriate.  In 

the event of a team member becoming unavailable, we will present you with an alternative expert from 

our network and, with your agreement, make a substitution. 

 

Rick Funston 

Frederick (Rick) Funston is the Chief Executive Officer of Funston Advisory 

Services LLC, focusing on governance, strategy, operations, risk intelligence and 

education.  In 2001, he created the concept of risk intelligence for both value 

creation and value protection.  He is a frequent public speaker.  Rick is the 

Principal Author of Surviving and Thriving in Uncertainty: Creating the Risk 

Intelligent Enterprise®, published by John Wiley & Sons in April 2010.  This book 

was specifically targeted to the governance and risk oversight needs of boards 

and executives in both public and private sectors.  Most recently, he was the 

editor and a primary contributor to the recently-published One of a Kind!  A 

Practical Guide for 21st Century Public Pension Trustees. 

Rick has led most of the FAS reviews referenced in this proposal, including with the Pennsylvania Public 

School Employees’ Retirement System (PSERS), Hawaii ERS, the Wyoming Retirement System, the Florida 

SBA, the San Francisco Public Employees’ Retirement System, LACERA, Utah Retirement Systems, Indiana 

Public Retirement System, ERS of Rhode Island, Pennsylvania SERS, the New York City Bureau of Asset 

Management, South Carolina Retirement System Investment Commission, the New York State Common 

Retirement Fund, the Oregon Investment Council, and CalPERS.   
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He has provided board and executive education for CalPERS, the State Universities Retirement System of 

Illinois, Iowa Public Employees Retirement System, Fairfax County Retirement System, Indiana Public 

Retirement System, Maryland State Retirement and Pension System, and the Washington State and State 

of Wisconsin Investment Boards.   

Rick left Deloitte & Touche LLP in May 2010 and formed Funston Advisory Services LLC.  Prior to his 

departure, he was the National Practice leader for Deloitte’s Governance and Risk Oversight Services.  In 

that capacity, he served many of Deloitte’s largest domestic and global clients and was responsible for the 

thought leadership that has underpinned Deloitte’s globally pre-eminent position in risk intelligence. 

He has over forty years’ experience in both not-for-profit and for-profit sectors.  Before joining Deloitte, 

Rick was the CEO of Continuous Improvement Services Inc.  He began his career in the public sector 

consulting on strategy and operations, organization and leadership development, performance 

management, program evaluation and survey research. 

Rick has been a guest lecturer at the Yale School of Management and Princeton University.  He also served 

on the Board of Visitors for the Oakland University School of Business Administration from 2009-2011 and 

was an Adjunct Professor for the executive MBA program.  He was awarded a B.A. from York University in 

Ontario and an M.S.W. from Tulane University. 

 

Randy Miller 

Randall (Randy) W. Miller has been Chief Operating Officer of Funston Advisory 

Services LLC since its founding in 2010.  He leads our InGov® public retirement 

system peer benchmarking practice.  He has been a leader of our fiduciary and 

operations reviews and is an expert in public retirement system governance.  He 

has co-authored a number of white papers on the topics of public pension fund 

governance, operations and risk and made contributions to One of a Kind!  A 

Practical Guide for 21st Century Public Pension Trustees.  He has extensive 

experience in planning and conducting complex reviews and improvement 

programs in large organizations. 

Together with Rick Funston, Randy has co-led assignments with many major 

public retirement systems, including the Pennsylvania Public School Employees’ Retirement System 

(PSERS), Hawaii ERS, the Wyoming Retirement System, Florida SBA, the San Francisco Public Employees’ 

Retirement System, LACERA, Teachers Retirement System of Texas, Utah Retirement Systems, Indiana 

Public Retirement System, ERS of Rhode Island, Pennsylvania SERS, New York City Bureau of Asset 

Management, the South Carolina Public Employee Benefit Authority, the South Carolina Retirement 

System Investment Commission, SERS of Ohio, the New York State Common Retirement Fund, the Oregon 

Investment Council, and the California Public Employees’ Retirement System (CalPERS).  He has provided 

board and executive education for the Ohio Police & Fire Pension Fund and the Oregon College Saving 

Plan boards. 

Randy was a consultant with Deloitte Consulting LLP from 1983 through February 2010, where he most 

recently led Mergers & Acquisitions Integration Services to manufacturing industry clients.  He has 

significant international consulting experience, led Deloitte’s Global Automotive Industry Consulting 
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Practice, and was based in Germany with Deloitte from 1997-2003, where he led Deloitte Consulting DACH 

(Germany, Austria, and Switzerland) for two years.  He specialized in planning and implementation of 

mergers, acquisitions and divestitures, market and supply chain strategy and cost reduction/operations 

improvements. 

Randy has led a variety of benchmarking studies, including board governance, investment operations, 

overhead cost structure, information technology strategies, and business transformation strategies.  

Randy received an A.B. Degree from Dartmouth College with a major in Engineering Sciences.  He also 

received a B.E. from the Thayer School of Engineering and an M.B.A. from the Amos Tuck School of 

Business, both also at Dartmouth. 

 

Governance Consulting Services Approach 

Overall Approach to KCERA’s requirements 

FAS has experience in all areas listed in the RFQ.  Our recommended approach for each area is described 

below.  To the extent KCERA has specific requirements not included in our approach, we are willing to 

discuss and adapt how we meet your requirements. 

We note that many of the requirements in this RFQ are interrelated.  As noted below, we have attempted 

to identify areas of overlap or opportunities to integrate activities to more economically utilize trustee 

time and avoid redundant activities. 

The FAS total not-to-exceed maximum price to provide the Core Services listed below is $36,000 annually. 

 

Core Services 

1. Annual governance report (including policy compliance, board member attendance, and board 

education activities). 

FAS has completed numerous governance reviews with other public retirement systems.  We understand 

a key objective of the KCERA Annual Governance Report is to ensure the Board is in compliance with its 

policies. 

Proposed activities for the annual governance report include:    

• Develop/update the Board compliance checklist based upon Board governance policies. 

• Review the compliance checklist with the Executive Director and obtain information on Board 

education activities. 

• Review Board meeting minutes and Board member attendance for the prior year. 

• Identify areas of follow-up required to complete assessment. 

• Prepare a governance compliance report that includes: 
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o Board member attendance; 

o Individual trustee education reports; 

o Other areas of policy compliance in the checklist; and 

o Any areas of non-compliance and recommendations for curing deficiencies. 

• Submit an annual governance report to the Board. 

 

2. Ongoing review of the Governance Policy Manual. 

Governance policies are designed to provide uniformity, clear guidelines, and guardrails to the board and 

staff as part of prudent governance.  Although governance practices must take into consideration the 

unique characteristics of each pension fund and the fund’s operations, peer practices can serve as a 

reference point in fulfilling the duty of prudence. 

FAS has assisted other public pension funds in development of their Governance Policy Manual (GPM) or 

in reviewing and improving their existing GPM.  We have a model governance manual that we use as a 

template for identifying potential charters and policies to include and the key provisions in each one. 

We have also developed a National Public Pension Policy Repository (N3PR) that contains charters and 

governance and investment policies from over 80 U.S. state, county, and municipal public retirement 

systems.  The repository is searchable and used to quickly identify existing charters or policies at peer 

systems for comparison and identification of leading and prevailing practices.  We use this tool to 

efficiently gather peer charter and policy information. 

We assume the scope of this ongoing review includes the Board Charters and the Board Policies listed on 

the KCERA website.  We also assume that each charter and policy has been reviewed as required (e.g., 

every five years) and that each year we would review those that are due for review per the policy or that 

the Board wishes to revisit earlier than required. 

Proposed activities for the ongoing review of the Governance Policy Manual include:    

• Review/identify the calendar for charter and policy review based upon the last review and the 

review interval; based upon our review of the charters and policies: 

o Six of the nine charters are due for review during 2021 

o Six of the thirteen Board policies are due for review during 2021 

• Using our model governance manual, identify potential gaps to consider whether new 

charters or policies should be considered. 

• Prepare a list of current charters and policies for review and any potential new charters or 

policies to consider, review with the ED, and review with the Chair of the Administrative 

Committee. 

• Identify potential improvement to consider for existing charters and policies under review 

and key provisions of any new charters or policies to consider. 

• Review recommendations with the ED and refine, as appropriate. 

• Review charter and policy recommendations with the Administrative Committee. 
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3. On-line administration of Executive Director (ED) performance evaluation survey, including 

follow-up telephone interviews, tabulate results, prepare summary report. 

The KCERA Executive Director Performance Evaluation Policy is well-designed and incorporates the 

leading practices of linking the process to an annual ED goal-setting process with the Board and of 

including specific goals related to initiatives in the strategic plan. 

Proposed activities for the ED performance evaluation include:    

• Work with the Administrative Committee to prepare the online performance evaluation 

survey (September-October). 

• Administer the online survey and prepare a draft summary report for distribution to trustees 

ahead of individual videoconference interviews (October). 

• Conduct trustee interviews to expand on and clarify responses and refine the draft report 

(October-November). 

• Prepare a final summary report and provide to the Chair of the Administrative Committee 

(November). 

• Brief the Chair of the Administrative Committee (November). 

• Provide any additional support, as requested, e.g., consult on ED annual goal setting; provide 

advice on the ED performance evaluation framework; advise the ED on the Evaluation 

Package to be distributed; brief the Administrative Committee and/or Board on the final 

report. 

 

4. Board self-evaluation (survey administration plus follow-up telephone interviews). 

The Board Performance Evaluation Policy is also well designed.  We would expect to build upon the 

Board’s prior experience and add our perspective to the self-evaluation process.  We believe it is 

important that the self-evaluation process result in tangible recommendations for the Board to implement 

in order to be effective. 

Through numerous Board self-evaluations at other public retirement systems, we have developed an 

effective, efficient process to engage the Board to identify: 

• What is working well? 

• What can be improved? 

We focus on identifying and fixing problems, not assigning blame.  Our process develops buy-in for our 

recommendations from the Board and develops a roadmap for continuous improvement. 

The self-evaluation survey will also include questions linked to the strategic and operational plans of the 

system, executive succession planning, and, assuming the timing can be supportive of the Executive 

Director performance evaluation, the Executive Director’s goals and performance to understand the views 

of the trustees regarding his performance. 
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Proposed activities for the Board self-evaluation include: 

• Work with the Chair of the Administrative Committee and the Executive Director to develop/ 

revise the Board self-evaluation framework and survey questionnaire. 

• Administer the online self-evaluation survey and prepare a draft report for distribution to 

trustees ahead of individual interviews. 

• Conduct trustee interviews to expand on and clarify responses and refine the draft report. 

• Prepare a final Board self-evaluation report and provide to the Chair of the Administrative 

Committee. 

• Brief the Administrative Committee on the results of the Board self-evaluation. 

• If desired, present the results of the Board self-evaluation to the Board. 

 

5. Administer Board education needs assessment survey and prepare report. 

The KCERA Trustee Education policy is one of the most comprehensive and prescriptive we have seen.  It 

appears to provide a strong framework for trustee onboarding and continuing education. 

We recommend integrating the Board education needs assessment survey into the Board self-evaluation.  

We believe leading practice is to utilize the Board self-evaluation process to identify potential areas of 

unmet education needs, and this aspect of the education needs assessment is best combined with the 

self-evaluation.  This also makes more effective use of trustee time. 

We also recommend development of individual trustee education plans that are linked to the annual 

trustee education reports. 

Proposed activities for the Board education needs assessment survey include: 

• As part of Board self-evaluation survey, include questions regarding onboarding (for newer 

trustees), continuing education, and unmet needs. 

• Include results of onboarding and continuing education feedback in Board self-evaluation 

report and discuss during interviews. 

• Prepare Board education needs assessment and include in Board self-evaluation report. 

• Update the KCERA multi-year trustee education plan and identify additional training 

opportunities, as required.  

• Develop/update individual trustee learning plans based upon individual feedback, the multi-

year education plan, and completed education sessions. 
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6. Administer staff climate survey and prepare report. 

Governance includes proper oversight of management and the development of a supportive culture for 

professionals that must include accountability and consistently cultivate strong performance and healthy 

morale throughout the organization.  Good governance requires mutual respect and adult conversations 

with full transparency. 

The climate survey should be designed to support organizational development as a continuing process of 

learning and adaptation to constantly shifting circumstances.  The survey should include addressing how 

the organization adapts; the Tone at the Top; alignment between policy priorities and organizational 

capabilities; level of morale; conflict resolution capabilities; training needs; and leadership and 

accountability. 

We believe there should be a linkage between the staff climate survey and the Executive Director 

performance evaluation, as the results of the staff climate survey should be an input to the Board in 

assessing the Executive Director’s performance.  Consequently, the timing of the staff climate survey will 

be designed to support the ED performance evaluation cycle. 

Proposed activities for the staff climate survey include: 

• Discuss staff climate survey objectives and topics with the Executive Director. 

• Prepare draft survey questionnaire and review and refine with the Executive Director. 

• Administer the online staff climate survey and prepare a draft report. 

• Review report with the Executive Director and finalize findings and recommendations. 

• Prepare a summary staff climate report for the Board and present, if desired. 

 

Special Projects 

For Special Projects, we suggest that for any special projects, we mutually agree on a statement of work 

and a not-to-exceed budget in advance of initiating the work.  The hourly rate for Rick Funston and Randy 

Miller will be $500.  Examples of other types of project that FAS is qualified to conduct could include: 

7. Strategic planning 

8. Other potential areas of assistance, e.g.: 

• Potential changes to the Board committee structure. 

• Board delegations and use of third party providers. 

• Stakeholder communications strategy and plans. 

• Investment operations. 
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